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BEFORE THE
| LLI NOI S COMMERCE COMM SSI ON

I N THE MATTER OF:

PROTECTI VE PARKI NG SERVI CE
CORPORATI ON d/ b/ a
LI NCOLN TOW NG SERVI CE,

Respondent .

)
)
)
)
)
)
)
)
) No. 92 RTV-R
) Sub 17

Hearing on fitness to hold a )
Commerci al Vehicle Relocator's )
| icense pursuant to Section 401 )
of the Illinois Conmerci al )
Rel ocati on of Trespassing )
Vehi cl es Law, 625 |ILCS 5/18a-401.)
Chi cago, Illinois
December 1, 2016

Met pursuant to notice at 1:30 p. m

BEFORE:
MS. KI RKLAND- MONTAQUE, Adm nistrative Law Judge.
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APPEARANCES:

MR. BENJAM N BARR
160 North LaSalle Street
Chi cago, Illinois 60601

312.814.1934
Appearing on behalf of the Staff of the
1 1inois Commerce Comm ssSion;

MR. ALLEN PERL and

MR. VLAD CHI RI CA

14 North Peoria Street,
Chi cago, Illinois 60607

312. 243. 4500
Appearing on behalf of Protective Parking doing
busi ness as Lincoln Towi ng.

Suite 2C

SULLI VAN REPORTI NG COMPANY, by

Christa Yan,

CSR
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W t nesses:

None.

Nunber

Re -

Direct Cross direct

Re- By
cross Exam ner

For

| dentification

I n Evidence
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JUDGE KI RKLAND- MONTAQUE: By the power vested
in me by the State of Illinois and the Illinois
Comerce Comm ssion, | now call Docket No. 92 RTV-R
Sub 17 for hearing.

This is a status hearing in the matter
of Protective Parking Service Corporation doing
busi ness as Lincoln Towi ng Service.

And may | have appearances, please --
' m sorry, before we get the appearances, |et me back
up. This is the hearing on fitness to hold a
Commer ci al Vehicle Relocator's |icense.

So now I'll go to appearances. Let's
start with Staff.

MR. BARR: Good afternoon, your Honor. My name

is Benjam n Barr. | appear on behalf of the Staff of
the Illinois Commerce Comm ssion, 160 North LaSalle
Street, Suite 800, Chicago, Illinois 60601. Wy

t el ephone nunmber is 312-814-2859.

JUDGE KI RKLAND- MONTAQUE: Okay.

MR. PERL: Good afternoon, your Honor. For the
record, my name is Allen Perl, P-e-r-I, on behalf of

Protective Parking Service doing business as Lincoln
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Towi ng. My address is 14 North Peoria Street,
Suite 2C, Chicago, Illinois 60607. Telephone is
312-243-4500.

MR. CHI RI CA: Good norni ng, your Honor. My
name is Vlad Chirica. " m al so representing
Protective Parking Service Corporation doing business
as Lincoln Towi ng Service. Our address is 14 North
Peoria Street, Suite 2C, Chicago, Illinois 60607.
Our phone number is 312-243-4500.

JUDGE KI RKLAND- MONTAQUE: Thank you

Al'l right. Since the last time we
met, | issued my rulings on the notion to conpel
di scovery filed by Lincoln Tow ng. And t he purpose
of today's hearing is a status to see where we are in
terms of discovery and what things are |ooking |ike.
So whomever would |like to start.

MR. BARR: Your Honor, | have reviewed your
ruling, and | have begun working on some of the
di scovery and getting ready to produce those. I
believe, Staff, we are to produce those by the 19th
as you suggested in your ruling.

As far as that goes, | believe that's
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the only three issues that Staff is going to produce,
is the Data Request 1, Data Request 16, and Data
Request 20. Those should all be, as | said,
conpl eted by the 19th.

JUDGE KI RKLAND- MONTAQUE: Okay. M. Perl?

MR. PERL: Thank you, your Honor.

So -- and I'"m not certain how far you
want to proceed -- there are certainly the ones that
1, 16, and 20 that were granted, we have no objection
to. And there are others here that | also don't have
any objection to at all, although it is your order.
"' m not sure how you want to proceed.

I f you want to proceed where we -- |
tell you what our thoughts are and our concerns with
not getting those documents at a hearing or if you
want to do it now, or if you want to do it, you know.
The order is what it is.

So | know you said you had set it down
for a hearing if we didn't agree. So | don't know
how t he Court would Iike to proceed.

JUDGE KI RKLAND- MONTAQUE: How much is it?

MR. PERL: | don't have an -- | have sonme
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funnel disagreements on some of them not all of
t hem So let's say if you wanted me to tell you
briefly 1, 16, and 20, of course | have no

di sagreement with because we're getting the

docunents.

14 and 16, | think I can live with.
Because if | really want the documentation, | can
FO A it anyway. The same thing goes, | think, for
16 -- |I'm sorry, not 16. Number 17, if | really to
want to get, you know, stuff, | can get it through
FOI A.

Numbers 4 and 5 and 9, | felt it

shoul d have been responded to. Because what we've
been trying to figure out all along is not how in

general does Staff decide to hold a fitness hearing.

We know t hat. | can | ook at the statute and see how

they do it.

Our concern was since we had just
recently been determ ned to be fit, what was the
reason behi nd having the hearing now? Wiy would you
si X months | ater say, We want to have anot her

hearing. When we had just had a hearing in July
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of 2015.

And all the response was, Here's how
we decide to do it. And that's what the statute
says, and | agree that's what it says. There's
information that we have been | ooking for -- we have
no emails at all fromthem none. No correspondence,
nothing. And I think that's relevant in this case.

And | think that just because, you know, we do a | ot

of --

JUDGE KI RKLAND- MONTAQUE: Emai |l s between --

MR. PERL: We asked for a | ot of docunentation.
We' ve got not hing. | understand Staff's response,

which is, Hey, that's a |ot of stuff. But in the
Ford Motor case or the Pinto case, where a car bl ows
up, and Ford says, Hey, do you have any idea how many
emails we have to | ook through to find something? W
can't do that.

I f the Court said, Okay, don't worry
about it, we'd never know what really happened.
Because it's that one little email where the guy
says, It will be, you know, $1.27 per pinto to fix

t he gas tank and that will end up costing us $17
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mllion, if everybody sues us and they get killed, --
et just not fix it. |f you don't find that email,
you never know about it.

"' m not saying there's anal ogy of that
here, but we're trying to figure out what's going on
here. And wi thout knowi ng, and -- all | wanted is
the emails where nmy client is mentioned about to talk
about this stuff. ' m not saying give me every
single email you ever sent, but the ones that are
germane to my client is all I want, and the reason
Staff's arguing that they can't do it is not because
they don't want to give us those emails it's because
it would be too difficult to find those emails.

So we |imted down, you know,

M. Chirica -- he's nore of an IT guy -- we limted
down the terns. Use just Lincoln Towi ng, use just

key words, buzz words to Iimt it down. Even then

they say, We still can't give you the docunments.

| don't think in litigation it's a
proper -- it's proper objection to say, you know,
it's too cunmbersome. That's when you're asking for

t hings that are overly broad and unduly burdensome.
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If I ask you for a document that | need to make ny
case, just because it's going to take you a long time
to find it, doesn't make it overly broad and unduly

burdensome. That's your issue.

If 1'"m asking -- otherw se, you know,
every time | litigate a case, ny clients can just
say, It's going to take us a long time, | can't do
it. That's not what the overly broad documentation
is for. So | would Iike themto produce for us if

there's information, and | believe that there is,
somebody sonmewhere along the way a judge said,
think it's time to have Lincoln -- have another
fitness hearing even though we just had one siXx
mont hs ago.

|'ve been doing this for years. W
have the same ampunt of tickets basically all the
time. Not hi ng' s changed. | can't see what happened
bet ween July 2015 and January, February 2016 at all.
So I'"'mtrying to determ ne how to best posit ny
defense or proving that we're actually fit because |
can't see -- | want themto tell me why is it you

believe we're not fit so | can then say, | don't
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agree with that or actually I could solve it.

Why don't we sit down, tell me what it
is that you think that we're doing wrong, and we'l
fix it. So if you think that the tow trucks should
be green and not red, we'll paint them all green.
We'll do it differently. The ICC doesn't want to do
that, and | understand that. They don't have to do
t hat .

Because of that, I'"'mtrying to figure
out what it is they're saying we're doing wrong. And
from what they've given me, | can't determ ne at all
why they believe they need a fitness hearing.

MR. BARR: In regards to the emails, we did
attenpt to narrow down the number of emails. And we
still -- 1T still uncovered 20,000 emails using the
generic ternms that were suggested and the narrowed
down key words that were al so suggested by counsel.

G ven those 20,000 records, it would
take Staff -- and as we outlined or replied to their
motion, you know, we would have to review every
single one of those, redact any personal information,

and then, you know, produce them obviously to do
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that -- to do 20,000 emails. To review all of those
woul d take what we estimated if the entire Office of
Transportati on Counsel worked on those emails, you
know, estimated takes about seven m nutes per email
to review, redact, and save it and format it, all
that stuff. It would be about four months total.

That's working every single hour, 37
and a half hour workweek to produce those docunents,
which we believe is a burden -- you know, the idea
that there's some type of snmoking gun in these emails
| don't think counsel has any evidence to base the
smoki ng gun

There's going to be some email that
says we just decided to hold a hearing on Protective
Par king. And based on the fact that nopst of those
emails -- if there was an email talking about -- |I'm
not sure that there is tal king about, you know,
whet her there's a set of particular relocator for
hearing is going to be protected by attorney-client
privilege because it's going to be all internal
communi cati on.

JUDGE Kl RKLAND- MONTAQUE: \What are the limts?
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Did you limt it by date?

MR. PERL: We limted the parameters -- so what
happened was because, unfortunately, Lincoln is a
common name. We live in the land of Lincoln, there's
a lot of things that are called Lincoln, and the
Comerce Comm ssion, when they do their search for
Li ncoln, a | ot canme up.

| think we limted it to |like -- and

VI ad m ght have it here. Lincoln with "rel ocation”

in the same email, you know, the parameters. So we
narrowed it down, and to tell you the truth, | do
believe that | have enough evidence to show t hat

there m ght be a snoking gun because |'ve been asking
the Comm ssion to | ook into another relocator for six
and seven years and given themliterally the snoking
guns, and they've done not hi ng.

So when | see that happening, and then
Lincoln Towing is in the news with the City of
Chi cago for one incident, and the al dernmen are
friendly with some of the people potentially on the
board, and | see what's going on, | nmean, | don't

have to -- two plus two is easy to be four.
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Sonetimes it's got to be one plus one plus one. It's
not so easy all the tine. | could be way off base

here, but that's what discovery is all about.

So what |'m saying -- by the way, |
just literally for Judge Carr [phonetic] and the
Circuit Court of Cook County, | just gave him 950
emails off of my conmputer. |'"'min the mddle of a

case where he said in determ ning whether or not ny
client is an expert or it's discoverable.

| argued he's an expert, the other
side it's discoverable. The judge said, G ve me your
emails. And | said, Judge, | got 1,000 emails. He
said | don't care, give nme all your emails.

| got literally -- Vlad and | went
t hrough them It took us an hour, not four nonths,
and there's only two of us. Vlad narrowed it down in
the computer, he literally went in there -- it would
probably have taken me four nmonths to be honest. He
went in there, took the thousand emails out of ny
emails, put it into another file -- | don't even now
know what you call it. | ncom ng and outgoi ng, and

went through each one.
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And | didn't take seven m nutes per

emai |l because there's no reason to. It goes really

qui ckly. "1l maybe say in total an hour and a half.
And if i'"mstretching, it's two hours. But that was
it for 950 emails. And | put themon -- what do you

call that thing?
MR. CHI RI CA: Fl ash drive.
MR. PERL: And flash drive.

And | gave it to the judge because
he's |l ooking at it in camera. If you don't want to
do anything to limt it, we'll do the protective
order. G ve nme the emails, and | know you don't want
to read them probably is a ot of them W' |l agree
to a protective order, | won't use them for anything
ot her than this, and we can go through it.

And we'll do anything they want to do.
| also ama little bit still confused about this
litigation privileged attorney-client privilege that
the attorneys and that when they do the
i nvestigation, they become -- there's Staff and then
t hey become the attorneys, and it's little bit --

when Ben talks to the board menmbers, that's
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privileged.

Even though they're attorneys for the
| CC, somehow it ends up being an attorney-client
privilege, and it changes from when the case is filed
and not fil ed. "' m not sure that | agree with all of
t hat . Even if it is the case, certainly the emails
that reference this litigation m ght not be
privileged anyway.

"' m not even | ooking necessarily for

those. The third party emails, when they're talking

about, let's say, there's an email that says you know
what, | don't really like Lincoln Towi ng, let's get
rid of them Let's say that email is in there. That

woul d be something I'd want to know about.

| don't know what's in there. The

problemis I'"mentitled to find out. That's what
di scovery is for. And if this -- let's just say this
ends up in the Circuit Court, |I'mgoing to get it.

It doesn't take four nmonths to do
this, Judge. We said that we wanted the emails
from-- identify all communications between

petitioner and third parties regarding petitioner's
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al l egations fromthe year prior to the alleged
incident until present. So would it be the year
prior to the instituting --

JUDGE KI RKLAND- MONTAQUE: Ri ght . Order date?

MR. PERL: Yeah, | think it was January or
February of 2016

JUDGE KI RKLAND- MONTAQUE: Why not limt it to
the time fromthe renewal ?

MR. PERL: |*"m going to tell you why. Because
they're actually saying prior to renewal we did stuff
Wr ong. If they said -- if the ICC said we're only
| ooking at activities fromthen on, it m ght be okay.

But in their own documents, they're saying that they

have -- it's an interesting thing. | did the renewal
heari ng. | think you didn't do this. I think we
did -- were you there? W had the video for
Springfield. | think Judge Dugan did it, and we got

renewed in July of 2015.

In their documentation now, they're
saying they're comng up with some reports from prior
to that that they want to introduce in this case

showi ng there's some issues. That's why we need to
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go before that. If they limted everything to
July 2014 forward, |'m going to have to. But they're
not . They're actually using documentation from
before that against me. But they're saying you can
only |l ook at stuff from July 2015 forward. |t
doesn't make any sense.

JUDGE KI RKLAND- MONTAQUE: Go ahead.

MR. BARR: Even with the limted time frame, it
still produces 20,000 emails. And | know counsel and
| are at odds about how long it would take, but there

is sensitive motorist information that's contai ned

within it.

Additionally, they should be aware of
the reason -- | mean, that they are set for fitness
heari ng because they have internal menmo from -- that

was sent fromthe Office of Transportation to the
Comm ssion that was sonehow released to the press and
we eventually either -- we turned it over and they've
already received it, | believe, fromthe Chicago

Tri bune that outlines the reasons why Staff feels
that a fitness hearing i s necessary. So they have

all that information.
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Additionally, the comm ssioners woul d
not come to Staff and say, We would |ike Lincoln
Towi ng or another relocator set for hearing. The
deci si on would be made between the police, the chief
of police at the time and any sergeants, and the
Office of Transportation, that's where the

attorney-client comes in.

MR. PERL: In regards to the meno, which was
given -- somehow this was given to the Tribune
reporter. And | got it fromthe Tribune reporter.

didn't even know it existed. And then all of a
sudden he comes up with this meno, this internal meno
to the Comm ssion from Jennifer Anderson February 19,
2016.

What it says, it details how many
tickets we have pending at the current time. So 92
pendi ng adm nistrative tickets, how many were for
different things. It actually was a great list for
me because | al ways hear that there's 2,000 pending
citations, Lincoln Towing is always in the news.

| said to the guy, Read it yourself.

There was 92 pending cases of which 15 had been
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cl osed due to no jurisdiction, 32 finding of no
violation, 28 resulted in adm nistrative citations --
if you're really look at this thing, this is just
what -- our percentage is | ower than everyone el se.

So when | read this internal meno,
there's nothing in here that says, This is why we
need to investigate them All it does is |lay out the
investigation. And it doesn't even say there's nmore
now t han there was the year before.

Al'l it says is that we're allowed to
do a hearing. So that's what it says in here.
There's nothing in here saying we're doing a fitness
heari ng because things have changed at Lincoln,

t hi ngs have gotten worse at Lincoln. That's because
t hat didn't happen.

And in regard to the internal meno,
the meno itself says, Additionally, Conmm ssion police
i nvestigation Number 15088 -- which I don't know what
it is -- alleges during the time period October 15,
2014, through October 23, 2014, Lincoln commtted 54
vi ol ati ons.

So they're using some information from
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Oct ober 2014 in their hearing. They're planning on
usi ng that. So |, of course, | need the informtion
from back then because they're using it thenmsel ves.

JUDGE KI RKLAND- MONTAQUE: Let me ask M. Barr
in your response -- and | don't know if it was you or
Ms. Anderson -- you did reply that, you know, that
this investigation really begins after the renewal .

MR. BARR: Obviously --

JUDGE KI RKLAND- MONTAQUE: This case was really
related to anything that happened, that was the
response that you gave it in certain instances. Are
you willing to stipulate that this hearing, this
fitness proceeding, should only | ook at --

MR. BARR: | mean, it's something |I can | ook
into -- the thing with that investigation that
counsel is that information wasn't available to the
Office of Transportation council until after the meno
had been produced. Not the memo we were referring
to, but the menmo for the prior fitness hearing, was
al ready sent to the comm ssioners for approval.

The order was already entered renew ng

Protective Parking's relocator |license.
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JUDGE Kl RKLAND- MONTAQUE: It seems |ike a catch
22, | mean, we renewed, it, and then | nmean,
obviously, there's always ongoi ng business. So if

t here was sonmet hing that was com ng up, then | don't

know i f we should delay -- | don't know. MWhat's done
is done.
MR. PERL: My problemis this, Judge. | know

this is alittle bit different than federal court and
state court where I'"'moften litigating, and |

understand that. This is a whole different scenario
for a ot of different reasons. You still can't take

away the fact that if you're going to take away

someone's license -- if this was about fining us some
money, |'d make my case, it is what it is.
But when you're saying, |'mgoing to

take away a license that you've had for 50 years,

Li ncoln, to relocate for 50 years, my client's owned
it since '93. So saying to somebody, without me even
talking to you, never once even said, Let's have a
meeting, let's talk about what's going wrong, maybe
you can solve it. | get it.

Not one neeting, not one phone call to
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my office, and you know that |I'm here, | don't shy
away from anything. W have hearings. So | couldn't
beli eve that no one picked up the phone and called ne
and said, Hey, something's changed. There is nore
tickets, there's different types of tickets, there's
somet hi ng goi ng on.

| didn't get a phone call. W
l[iterally just found out about this when we got the
docunment ati on saying you're having a fitness hearing,
whi ch took me by surprise because six nonths earlier,
we had been renewed and we had a hearing and not hing
had changed in those six nonths, literally nothing
that | could see.

And when | read this meno that Ben's
referring to, all it does is cite to the statute
agai n. It doesn't say here's why we're doing it.
And I'mtrying to figure out what happened. And then
when you | ook at all the other stuff, and now this
investigation -- which by the way, interestingly
enough, the 54 violation they're tal king about all
have basically mainly to do with inconmplete and

i naccurate invoices.
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Now, |'m not saying that's not a
violation, but I think 51 of them-- it's al nost
i mpossi bl e not to make a m stake on an invoice a
little bit. So those violations in this particular
i nvestigation that was being 150088, by their own
adm ssion says they commtted 54 viol ations of
i ssuing inconplete or inaccurate relocation tow ng
i nvoi ces.

Only 3 violations were regarding
rel ocating vehicles using non owned trucks and 19
using a dispatcher with an expired permt. And they
knew about -- there was literally a dispatcher that |
think this is the one where they were getting their
license, but it hadn't gotten it yet and they del ayed
in getting it.

That's literally what this whole
investigation was fromthat period of time. There's
not even |ike you're towing cars fraudulently --
movi ng cars around. The bad things that some people
do aren't even on there. Even if that's the case, |
don't understand why they didn't have it -- this is

from Oct ober of 2014. We didn't have our hearing
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until July of '15. That was eight months |later. The

fact that they didn't have it at the time -- you had
a hearing, you didn't use it, | think you waived it.
But if you don't waive it, | should be able to do

di scovery. You can't say |I'musing it against you.
And | understand Ben's issue and
there's a |l ot of emails. Literally, that's not nmy

probl em My problemis my client's license. And

that's near and dear to him | understand there's
20, 000 email s. "1l make it easier for them G ve
me all of them we'll do a protective order and a
privilege log. W'IIl take the time because it

doesn't take four nonths to do it.

" m only going to use the ones that |
need for the hearing. The ot her ones don't interest
me at all. So my office can go through all of those
and | have to hire sonebody to help us, | will at our
expense and we'll go through them all. G ve me all
20, 000 of them | just did 950 in two hours.

So it won't take me four months. |If
you give me the 20,000 emails, in a week |I'Ill be

done. | think if you're going to | ook at taking away
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my client's license to do business, which they've had
for like | said, probably Lincoln's had 50 years ny
client since '93 for sure. He spent so nuch noney at
Li ncoln Towi ng safeguarding his license, litigating
i ssues, doing what they can to do the right thing.
It's a very difficult industry and everyone in this
room knows that you can't please everybody because
when you tow sonebody's vehicle, they're not happy
with you.

And | think if you | ooked at the
amount of vehicles we tow, we tow 13-15,000 cars a
year. And if all we have is 92 or 100 conpl aints out
of 15,000, it's a better track record than the ARDC
probably. So to say that we have a | ot of tickets
m ght be true, but you have to | ook at how many cars
t owed.

The 166 investigations was a number
that we got in this letter because it says the
Comm ssion opened 166 investigations in the past ten
mont hs. That's where | got the number from because
everybody kept saying it's 2,000. It's not. So if

you | ook at just those bare nunbers, how many ti mes
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we were actually found |liable, there were literally
like 28 times out of 13,000 we were found |iable.

If that seenms like a |lot to everybody
in this room a reason to come after our license, |I'm
alittle bit shocked. | think there's something el se
goi ng on. And | could be wrong.

MR. BARR: We |ook at it as a whole based on
t he number of tickets. It doesn't matter how many
cars -- we look at the investigations that are
initiated during a specific time frame and then
deci de whether we believe that this relocator should
be set for a fitness hearing.

There doesn't have to be a threshold
amount for a conmpany to be set for hearing.

JUDGE KI RKLAND- MONTAQUE: Would you be willing

to consider limting the -- this hearing to after the
renewal ?
MR. BARR: |*d be open to considering it. It's

not a decision | want to make just
JUDGE KI RKLAND- MONTAQUE: Sur e. Yeah. But it
sounds to ne |ike we have -- it would be better for

everyone if we were dealing with specific time
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frames. It would seem | ogical that we wouldn't | ook
at matters that happened before the renewal because
you know, as M. Perl has said, that kind of opens

t he door to be a bit broader.

We want to move toward a hearing on
this, and that mght Iimt the amount of information
t hat Staff has. Now, in addition, did you say you
provided information?

MR. PERL: We asked themto give us copies of

all the tickets and ben provided us with a

spreadsheet. We're okay with that. It does
detail -- it wasn't perfect in all the information,
but to be quite frank with you, | have copies of nost

tickets because | do get them

lt's just when we get to a hearing if
we ever get to it, I'd |like to actually know what
they're bringing to the hearing and what they're
going to claimand allege so | wanted to see the
tickets ahead of time. Some tickets were nore
egregi ous.

So in ny opinion -- and | could be

wrong, but those are a little bit different than you
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towed a vehicle with sonmething to do with the
i ndi vidual being towed. They showed you the keys,
and you still towed. Or the person was in the
vehi cl e when you towed it or something |like that. I
think we m ght all agree then you towed a vehicle and
somet hing was m ssing fromthe invoice

If you did something Iike go to
July 24, 2015, that was the day we got our renewal.
Well, that should cut it in half. Now you're only
tal ki ng about documentation from July 24, 2014,
t hrough the present. | was asking for all of 2015,
so it's probably 10,000 emails at that point in tinme.
Again, I'Il renew nmy offer.

If they want to save tinme and noney on
this thing, "Il do it. "1l spend the noney going
t hrough the emails. Trust nme when |I tell you of the
20,000 I look at, I mght only find 30 that matter.
But I"'mwilling to do it. Because otherwi se if |
don't get any of them | won't get those 50.

The Ford Pinto case, there was one
memo literally that said in the Ford Pinto case

sonmething |ike, Don't replace the gas cans, it wl
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be | ess money to pay off the death clains |ater on.
|f they never found that, there would have been no
case.
So in our case there m ght be one

emai |l out of 20,000. Staff will tell you that's not
worth it, but for me it is. That m ght be the one
t hat says we keep our license. And | need that. The
ot her stuff we're looking for was --

MR. BARR: | can just respond to the email s?

JUDGE KI RKLAND- MONTAQUE: Sur e.

MR. BARR: | believe that the scan of those
20,000 emails includes -- starts at July of 2015. I
could be wrong. | can double check on that, but I

believe that there's some 20,000 emails, and those
email s are going to contain, you know, it's going to
enconpass all 200 enmpl oyees and al so including the
Comm ssion and their Staff emails.
And therefore, | believe that's

anot her reason -- a strong reason why those should
not you been provided.

MR. PERL: | f you use the word external in it,

it will just be third parties. Again | don't want
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your emails, Judge. We're just trying to figure out

if there's emails going back and forth regardi ng ny

client that have to do with having a fitness hearing.
In this particular case |I'm not saying

that's what Staff is doing, but they know that

not hi ng they give me can help them It can only help
me. | "' m not saying -- Ben's fairly new to this thing
anyway.

That's the reason why | want the
document ati on because |'ve doing this for quite a
long time, practicing |aw and doing discovery.
There's crazy things that you find in discovery. So
to say that I can't point to smoking gun, if | knew
what it was, | wouldn't be asking for it.

That's what discovery gives you. | t
gi ves you the smoking gun. | can tell you right now
that if you want to | ook through -- and you probably
never seen if before. | f you wanted to | ook through
this menmo, this internal memo, and you want to read
it, and if you can go on from here why it is that
t hey believe that they need to do a fitness hearing.

And if you can |look at this thing and you can tell
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me, yeah, things really got worse --

MR. BARR: Your Honor, Staff does not need to
provide a reason -- | think Staff has provided a
reason, but we do not need to provide a reason. The
law is very clear in allowing us -- you know, the
Commerce Commi ssion to at any time hold a fitness
heari ng.

So the idea that there m ght be a
smoki ng gun that some motorist on the outside has put
a thought in the Office of Transportation -- that
they need to be held at a fitness hearing -- the
prem se of the fitness hearing is not why we're
hol di ng the heari ng.

The prem se of the fitness hearing is
the active investigations that have been ongoing, the
number of citations. lt's not the fact that some
mot ori sts would have had said, They should have a
fitness hearing.

MR. PERL: | believe there's something
somewhere going on maybe internally, of course.

Li sten, of the how many mllion people that live in

Chi cago, | know Staff says, We don't | ook at how many
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vehicles you tow. That
at
not, it

you're fit or

pl ayer has 10 hits,

better? We don't know
MR. BARR:
MR. PERL: I f |
cars,
Versus if |

cars.

JUDGE KI RKLAND- MONTAQUE:

under stand your points.

t he ot her

lt's still

why woul d you want

have 1,000 viol ati ons

troubl es ne. We don't

has 50 hits,

a violation.

Let me -- |

And |I'm t hi nking of

| ook

who' s

have a violation on 15, 000

how many vehicles you tow to determ ne whet her

to take ny license away?

only tow 1,200

woul d be |ike saying a basebal

a couple

of things. One is that if there's some way perhaps
by stipulation that we can [imt the scope of this
i nvestigation, | think it would be beneficial in
terms of getting to an ultimate hearing. Are we
| ooking at -- does the Comm ssion only look at -- |I'm
t hi nki ng.

For exanple, is the Comm ssion only
interested in violations regarding towed cars,
whet her there are clainms of improper tow ng, inmproper

si gnage.
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| understand that a |ot of citations
are written for adm nistrative rule violations, |
mean, it seens that all of our resources that the
Comm ssion's resources would be better used if we
could like narrow this investigation down or this
hearing process down.

| think we get to a hearing much
sooner, and we'd be able to -- whomever the parties
can make their case for whether the respondent is fit
or not fit. Al so as a state agency, | mean, as the
ALJ at a state agency | just view this all a matter

of enforcing the rules and regul ati ons that the

Comm ssion is authorized to enforce, |ike any other
type of hearing that | would sit before.

So in that regard, |I'mthinking that
the statutes, | mean, it happens to be your client

t hat the Comm ssion has decided to open an

i nvestigati on. It could be -- based on the statute,

it could be anyone. Any licensee is subject to the

same type of review if the Comm ssion chose to do so.
| don't -- |I'm not persuaded that the

you know, there needs to be some particular reason
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why the Conmm ssion has to have in order to open up
this type of investigation.

MR. BARR: Staff has provided over 90
investigation files to counsel. | believe that's s
good enough reason to hold a fitness hearing and
shoul d be pretty evident to counsel why the fitness
hearing is being held. Whether it's two violations
or -- I"msorry active investigations whether it's
two i nvestigations or 36 or 166 investigations that
puts counsel on notice that the reason to the fitness
hearing is being held is because there's a number of
outstandi ng i nvestigations that the Office of
Transportation and the Comm ssion feels that there
are too many violations for this -- you know, for
this relocator and that, you know, we need to
determ ne whether they're fit to hold a license or
not .

MR. PERL: First time | heard that.

MR. BARR: | mean, it's clearly outlined. W
need to move on. We need to proceed with the actual
fitness to determne fitness.

MR. PERL: That's the first |'ve heard that we
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have too many violations. And you know why t hat
hel ps me? |If | can show we had the same number of
vi ol ati ons every single year we got renewed, maybe
there is another reason because they've never taken
the position in here that we have too many.

| f you | ook through this whole thing,
it doesn't say. It says the nature of the
violations, it just says are nothing. That's why |I'm
per pl exed.

It is what it is. They told us we did
it again. This -- that didn't happen. For exanpl e,
Janet Jones was number 792, Pete Smth was 342. For
some reason in the conputer they picked up 792. | t

accidentally got rolled over and Staff knows that

happened. We still got tickets for them But that's
not -- if you really want to get down to it and have
the hearing right now, | would love to if that's what

they're saying.
Most of themare literally --
MR. BARR: We can argue whether they're fit or
not to hold the license right now, or we can say for

the fitness hearing, it's been said and |I think we
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need to move forward towards the actual hearing.

MR. PERL: This is the same argunent | al ways
hear. They want to get to the hearing right away.
They don't want to give me the docunents.

JUDGE KI RKLAND- MONTAQUE: | think the first
thing that I would like to see, and | don't know if
it's possible in terms of streamining the scope of
this investigation. |f we have you know, certain
dates we are looking at, if it's fromthe date of the
renewal to the date of the initiating order --

MR. BARR: That's the scope we're | ooking at.
The only thing that's outside the scope is that
investigation that | think 150088, which Staff didn't
get until after the last renewal.

JUDGE KI RKLAND- MONTAQUE: s Staff using that?

MR. BARR: | mean, it's our intent to | ook at
every investigation and use as many investigations
t hat we have. And that's something counsel and | can
talk to you about.

"' m not saying we can't agree to you
know not using that case. | think we communicate

wel |l and are able to -- you know, we're not going to
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agree on every issue. W are able to understand each
other's positions and work through it that way.

JUDGE KI RKLAND- MONTAQUE: Do you think you can
talk through this issue and to see if we can narrow
down - -

MR. PERL: Why don't we try this. Vlad comes
froman |I T background. He's incredible with it.
Maybe we can narrow it down even further for Ben.

The problemreally is this has nothing to do with too
many email s. Don't kid yourself.

That's what discovery is. Who knows
what you find in discovery.

MR. BARR: Staff's objection is one, the number
of emails even after narrowi ng down the scope based
on counsel's terms. And also the fact that it's
going to include ex parte communi cati ons. It's going
to be all of their emails, your Honor's emails.

And that's the issue. The fact that
t hose emails would also include information regarding
a nmotorist name and address that all would have to be

redacted out based on the Comm ssion's privacy

policy.
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MR. PERL: | don't really believe for a moment

that a motorist said you should investigate Lincoln

Towi ng. The nmotorists, | have all their names.
Every single conplaint that's ever filed, | get their
names. So | know who they are. | know where they
live. | know exactly who they are, name, address,
and phone. W tow them It's on the invoice.

MR. BARR: | " m tal king about addresses.

MR. PERL: We have themall. W towed them

MR. BARR: We still cannot turn that over. We
still --

JUDGE KI RKLAND- MONTAQUE: It's your policy.

MR. BARR: Correct.

MR. PERL: It's called a protective order. W
do it every single day. For attorneys' eyes only,
and it goes no further. W do it all the time. ' m

not certain why we cannot do it here.

MR. BARR: It appears counsel's trying to seek
why we're -- why the fitness hearing was originally
sent . Not what's going to be brought up in ternms of

the investigation. That is clear.

The nunber of investigations, the open
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i nvestigations since, you know, the date that we're
going to eventually going to narrow down is the
subject of the fitness hearing. Why the fitness
hearing was set does not matter.

MR. PERL: | don't think that the board
members' communi cations are privileged. They're not
attorneys. If they're communicating with your
nonattorneys in your office, it's not privileged.
l'm certainly entitled to see what it is.

MR. BARR: Ex parte. If | read their emails
|'d be reading their ex parte communi cati ons between
t heir assistant and --

MR. PERL: Ex parte is between a judge and
anot her party, and nothing el se.

JUDGE KI RKLAND- MONTAQUE: The comm ssioners are
prevented from speaking to Staff and things of that
nat ure because of ex parte.

MR. PERL: So if they do it, then they |ose the
privilege probably and I"'mentitled to see it. | f
they don't do it, there's no problem The basic
prem se behind that is |I think that when you say to

me, Don't worry what's in these emails, there's
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not hi ng there, don't worry about it. | worry about

it.

So in these -- first you heard from
Staff, it's just overly burdensome to do it. It's
not burdensonme if | do it for themat all. You | ook

at the to and from to, from And you |ook at the
body if you have to.

If it's to John to Mary, and neither
one are attorneys, you don't need to worry. You
don't have to read 20,000 of those. There wl
probably be 500 of those. Trust me, we're spending
more time arguing about it and continuing this matter
than -- this could have been done a nonth ago easily
if they just gave me access to it with a protective
order and a privilege | og.

| prom se you | have never violated a
protective order in my career. | won't do it now.
"Il | ooked at them The ones that aren't relevant,
we delete. And it may be none of them are rel evant
for this thing or maybe 50 or 10 or 20, whatever it
i s.

MR. BARR: It still m sses this point the
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underlying reason. The fitness hearing can be set at
any time for any reason.
MR. PERL: What if it turns out that nmy client

was a mnority, and that's really why they want him

out .

MR. BARR: It's a fishing expedition --

MR. PERL: How? This is called discovery. I
don't need relevant information. It can lead to it.

That's what discovery is. They're afraid of it.
JUDGE KI RKLAND- MONTAQUE: Here's what | need at
some point. W're just going back and forth.
l'd like to see -- first of all, 1'd
like you to talk if you can narrow the scope of this
i nvestigation down from perhaps the renewal to the

entry of the initiating order for this particular

heari ng.

See what conmes of that, and maybe
we'll do another status for that. And then if that
doesn't, you know, bear any fruit, | think I'd |ike

to see briefs Iike with some | egal teeth to it in
terms of what's discoverable and what's not and

t hi ngs of that nature.
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MR. PERL: Okay. That sounds fair.

JUDGE KI RKLAND- MONTAQUE: So why don't we keep
it on a short leash in terms of you all discussing
per haps narrowi ng down the scope of this.

Okay. What about early January?

MR. PERL: |'m back in the office on the 3rd.

MR. BARR: That week works for ne.

MR. PERL: Since |I'm back fromtwo weeks out of
the office, I m ght want --

JUDGE KI RKLAND- MONTAQUE: You have the
opportunity to speak with M. Barr before you go?

MR. PERL: Sure, absolutely. "' m just saying
com ng back here, you know.

JUDGE KI RKLAND- MONTAQUE: Okay.

MR. BARR: \What about the week of the 9th?

JUDGE KI RKLAND- MONTAQUE: How about January 107?

MR. PERL: That's fine. | have a 9: 30 hearing.
Can we do it at 1:00 o'clock or -- would that be
okay?

MR. BARR: 1:30 is fine.

JUDGE KI RKLAND- MONTAQUE: 1: 30 on January 10.

And 1'Il call another status on discovery, on
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di scovery talks. And you mentioned something --

can go off the record.
(Di scussion off the record.)
JUDGE KI RKLAND- MONTAQUE: This matter

continued to January 10, 1:30 p.m  Thank you

(Wher eupon, the matter
continued to January 10,

1:30 p.m)



